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to have their benefits provided under an an-
nuity contract that provided for the same
single sum distribution upon the attainment
of the participant’s early retirement age and
the same 10 year installment optional form
of benefit.

Example 2. A defined benefit plan permits
each participant who separates from service
on or after age 62 to receive a qualified joint
and survivor annuity or a single life annuity
commencing 45 days after termination from
employment. For a participant who sepa-
rates from service before age 62, payments
under these optional forms of benefit com-
mence 45 days after the participant’s 62nd
birthday. Under the plan, a participant is to
elect among these optional forms of benefit
during the 90-day period preceding the annu-
ity starting date. However, during such pe-
riod, a participant may defer both benefit
commencement and the election of a par-
ticular benefit form to any later date, sub-
ject to section 401(a)(9). In January 1990, the
employer decides to terminate the plan as of
July 1, 1990. The plan will fail to satisfy sec-
tion 411(d)(6) unless the optional forms of
benefit provided under the plan are preserved
under the annuity contract purchased on
plan termination. Thus, such annuity con-
tract must provide a participant the same
optional benefit commencement rights that
the plan provided. In addition, such contract
must provide the same election rights with
respect to such benefit options. This is the
case even if, for example, in conjunction
with the termination, the employer amended
the plan to permit participants to elect a
qualified joint and survivor annuity, single
life annuity, or single sum distribution com-
mencing on July 1, 1990.

(4) Benefits payable to a spouse or bene-
ficiary. Section 411(d)(6) protected bene-
fits may not be eliminated merely be-
cause they are payable with respect to
a spouse or other beneficiary.

(b) Section 411(d)(6) protected benefits
that may be eliminated or reduced only as
permitted by the Commissioner—(1) In
general. The Commissioner may, con-
sistent with the provisions of this sec-
tion, provide for the elimination or re-
duction of section 411(d)(6) protected
benefits that have already accrued only
to the extent that such elimination or
reduction does not result in the loss to
plan participants of either a valuable
right or an employer-subsidized op-
tional form of benefit where a similar
optional form of benefit with a com-
parable subsidy is not provided or to
the extent such elimination or reduc-
tion is necessary to permit compliance
with other requirements of section
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401(a) (e.g., sections 401(a)(4), 401(a)(9)
and 415). The Commissioner may exer-
cise this authority only through the
publication of revenue rulings, notices,
and other documents of general appli-
cability.

(2) Section 411(d)(6) protected benefits
that may be eliminated or reduced. The
elimination or reduction of certain sec-
tion 411(d)(6) protected benefits that
have already accrued in the following
situations does not violate section
411(d)(6). The rules with respect to per-
missible eliminations and reductions
provided in this paragraph (b)(2) gen-
erally are effective January 30, 1986;
however, the rules of paragraphs
(b)(2)(iii) (A) and (B) and (b)(2)(viii) of
this Q&A-2 are effective for plan
amendments that are adopted and ef-
fective on or after September 6, 2000.
These exceptions create no inference
with respect to whether any other ap-
plicable requirements are satisfied (for
example, requirements imposed by sec-
tion 401(a)(9) and section 401(a)(14)).

(i) Change in statutory requirement. A
plan may be amended to eliminate or
reduce a section 411(d)(6) protected
benefit if the following three require-
ments are met: the amendment con-
stitutes timely compliance with a
change in law affecting plan qualifica-
tion; there is an exercise of section
7805(b) relief by the Commissioner; and
the elimination or reduction is made
only to the extent necessary to enable
the plan to continue to satisfy the re-
quirements for qualified plans. In gen-
eral, the elimination or reduction of a
section 411(d)(6) protected benefit will
not be treated as necessary if it is pos-
sible through other modifications to
the plan (e.g., by expanding the avail-
ability of an optional form of benefit to
additional employees) to satisfy the
applicable qualification requirement.

(ii) Joint and survivor annuity. A plan
that provides a range of three or more
actuarially equivalent joint and sur-
vivor annuity options may be amended
to eliminate any of such options, other
than the options with the largest and
smallest optional survivor payment
percentages, even if the effect of such
amendment is to change which of the
options is the qualified joint and sur-
vivor annuity under section 417. Thus,
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for example, if a money purchase pen-
sion plan provides three joint and sur-
vivor annuity options with survivor
payments of 50%, 75% and 100%, respec-
tively, that are uniform with respect to
age and are actuarially equivalent,
then the employer may eliminate the
option with the 75% survivor payment,
even if this option had been the quali-
fied joint and survivor annuity under
the plan.

(ii1) In-kind distributions—(A) In-kind
distributions payable under defined con-
tribution plans in the form of marketable
securities other than employer securities.
If a defined contribution plan includes
an optional form of benefit under
which benefits are distributed in the
form of marketable securities, other
than securities of the employer, that
optional form of benefit may be modi-
fied by a plan amendment that sub-
stitutes cash for the marketable secu-
rities as the medium of distribution.
For purposes of this paragraph
(b)(2)(1ii)(A) and paragraph (b)(2)(iii)(B)
of this Q&A-2, the term marketable se-
curities means marketable securities as
defined in section 731(c)(2), and the
term securities of the employer means se-
curities of the employer as defined in
section 402(e)(4)(E)(ii).

(B) Amendments to defined contribution
plans to specify medium of distribution. If
a defined contribution plan includes an
optional form of benefit under which
benefits are distributable to a partici-
pant in a medium other than cash, the
plan may be amended to limit the
types of property in which distribu-
tions may be made to the participant
to the types of property specified in the
amendment. For this purpose, the
types of property specified in the
amendment must include all types of
property (other than marketable secu-
rities that are not securities of the em-
ployer) that are allocated to the par-
ticipant’s account on the effective date
of the amendment and in which the
participant would be able to receive a
distribution immediately before the ef-
fective date of the amendment if a dis-
tributable event occurred. In addition,
a plan amendment may provide that
the participant’s right to receive a dis-
tribution in the form of specified types
of property is limited to the property
allocated to the participant’s account
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at the time of distribution that con-
sists of property of those specified
types.

(C) In-kind distributions after plan ter-
mination. If a plan includes an optional
form of benefit under which benefits
are distributed in specified property,
that optional form of benefit may be
modified for distributions after plan
termination by substituting cash for
the specified property as the medium
of distribution to the extent that, on
plan termination, an employee has the
opportunity to receive the optional
form of benefit in the form of the speci-
fied property. This exception is not
available, however, if the employer
that maintains the terminating plan
also maintains another plan that pro-
vides an optional form of benefit under
which benefits are distributed in the
specified property.

(D) Examples. The following examples
illustrate the application of this para-
graph (b)(2)(iii):

Example 1. (i) An employer maintains a
profit-sharing plan under which participants
may direct the investment of their accounts.
One investment option available to partici-
pants is a fund invested in common stock of
the employer. The plan provides that the
participant has the right to a distribution in
the form of cash upon termination of em-
ployment. In addition, the plan provides
that, to the extent a participant’s account is
invested in the employer stock fund, the par-
ticipant may receive an in-kind distribution
of employer stock upon termination of em-
ployment. On October 18, 2000, the plan is
amended, effective on January 1, 2001, to re-
move the fund invested in employer common
stock as an investment option under the
plan and to provide for the stock held in the
fund to be sold. The amendment permits par-
ticipants to elect how the sale proceeds are
to be reallocated among the remaining in-
vestment options, and provides for amounts
not so reallocated as of January 1, 2001, to be
allocated to a specified investment option.

(ii) The plan does not fail to satisfy section
411(d)(6) solely on account of the plan amend-
ment relating to the elimination of the em-
ployer stock investment option, which is not
a section 411(d)(6) protected benefit. See
paragraph (d)(7) of Q&A-1 of this section.
Moreover, because the plan did not provide
for distributions of employer securities ex-
cept to the extent participants’ accounts
were invested in the employer stock fund,
the plan is not required operationally to
offer distributions of employer securities fol-
lowing the amendment. In addition, the plan
would not fail to satisfy section 411(d)(6) on

621



